
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

_____________________________________________________________________________

In re:
Case Number 04-43162-RJK

Felicia N. Brown,
Chapter 13 Case

Debtor.
_____________________________________________________________________________

NOTICE OF HEARING AND MOTION OBJECTING
TO CONFIRMATION OF CHAPTER 13 PLAN

_____________________________________________________________________________

To: Felicia N. Brown, Apartment 2, 2825 Park Avenue, Minneapolis, MN 55407;
Robert J. Everhart, Attorney at Law, 708 Cleveland Avenue Southwest, #101, Post Office
Box 120534, New Brighton, MN 55112;
Jasmine Z. Keller , Chapter 13 Trustee, Suite 310, 12 South Sixth Street, Minneapolis,
MN 55402;
U.S. Trustee, 1015 U.S. Courthouse, 300 South Fourth Street, Minneapolis, MN 55415.

City-County Federal Credit Union (City-County), by the undersigned, moves the Court

for the relief requested below and gives notice of hearing.

NOTICE OF HEARING

1. The Court will hold a hearing on the below motion at 10:30 a.m., August 19,

2004, at Courtroom 8 West, United States Courthouse, 300 South Fourth Street, Minneapolis,

Minnesota 55401, or as soon thereafter as counsel can be heard.

2. Any response to this motion must be delivered and filed not later than August 16,

2004, which is three days before the time set for the hearing (exclusive of Saturdays, Sundays,

and legal holidays), or served and filed by mail not later than August 10, 2004, which is seven

days before the time set for the hearing (exclusive of Saturdays, Sundays, and legal holidays).
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3. This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 and 

1334.  This is a core proceeding under 28 U.S.C. § 157(b)(2)(L).  This motion is filed under

Bankruptcy Rules 3020(b), 9013 and 9014 and under Local Bankruptcy Rules 3015-3, 3020-1,

3020-3 and 9013-2.  This proceeding arises under 11 U.S.C. §§ 1322, 1324 and 1325.  Debtor

commenced this Chapter 13 case on June 4, 2004.  The case is now pending in this Court.

MOTION

4. City-County Federal Credit Union objects to confirmation of the Chapter 13 plan

of the debtor dated April 13, 2004, and moves for denial of confirmation of plan based upon the

facts set forth below.

STATEMENT OF FACTS

5. City-County Federal Credit Union has a claim against the debtor on its account

809005-50 as of June 7, 2004, in the amount of $9,490.82 plus $1.34 interest per day thereafter,

pursuant to a note and disclosure statement with security grant dated April 4, 2003, a copy of

which is attached hereto as Exhibit 1.

6. City-County Federal Credit Union’s claim against the debtor on its account

809005-50 is secured by a perfected security interest in a 1998 Isuzu Trooper, VIN

JACDJ58X6W7914068, as shown by the lien card, a copy of which is attached hereto as 

Exhibit 2.

7. The 1998 Isuzu Trooper has a base June 2004 NADA retail book value of

$8,350.00, and the same model of a 1997 Isuzu Trooper has a base June 2004 NADA retail book
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value of $6,800.00, reflecting an average reduction in value of $129.10 per month; the value of

the vehicle is decreasing with the passage of time and with use.

8. Using the June NADA retail book value of $8,350.00 and the contract interest rate

of 5.25 percent, the monthly interest attributed to the collateral value is $36.53.

9. The collateral of City-County is valued by the debtor as $6,925.00.

10. The Chapter 13 plan dated April 13, 2004, provides for no payments on the

secured claim of City-County until after the eighth month of the plan, with initial payments in the

amount of $153.00, increasing in the 36th month of the plan to $225.00.

11. The contract between the debtor and City-County calls for payments in the

amount of $205.00 per month.

12. City-County does not accept the debtor's plan.

13. The debtor has not provided for adequate protection of City-County's property

interest in the collateral.

14. That debtor has not paid installments on her vehicle for March 2004, and

thereafter while she has continued to possess the secured property of City-County.

15. The debtor has not provided proof of insurance for the subject vehicle as required

by the terms of her agreement.

16. If testimony is required, Terri Nagle or Patty Brache of City-County Federal

Credit Union, 6010 Earle Brown Drive, Brooklyn Center, MN 55430, may testify.

WHEREFORE, City-County Federal Credit Union moves the Court for an order:

1. Denying confirmation of the Chapter 13 plan of the debtor dated April 13, 2004;
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and 

2. Granting any other relief the Court deems just and proper.

Dated:  August 12, 2004.
/e/ Lee W. Mosher                                               
Lee W. Mosher
Attorney License Number 7570X
Davern McLeod & Mosher LLP
Suite 150 
7500 Olson Memorial Highway
Golden Valley, Minnesota 55427
Telephone 763-545-5600
Attorneys for City-County Federal Credit Union













UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

_____________________________________________________________________________

In re:
Case Number 04-43162-RJK

Felicia N. Brown,
Chapter 13 Case

Debtor.
_____________________________________________________________________________

MEMORANDUM IN SUPPORT OF MOTION
OBJECTING TO CONFIRMATION OF PLAN

_____________________________________________________________________________

FACTS

City-County Federal Credit Union ("City-County") holds a secured claim against the

debtor pursuant to a note and disclosure statement dated April 4, 2003.  As of June 7, 2004, the

amount of the claim was $9,490.82, plus $1.34 per day interest thereafter.  The claim is secured

by a 1998 Isuzu Trooper.  The debtor has no equity in the collateral.

The debtor states a value for the Trooper of $6,925.00.  The Trooper has an June 2004

base NADA retail book value of $8,350.00.  The same model one year older has an June 2004

base NADA retail book value of $6,800.00, which represents an average decrease in value of

$129.16 per month.  In addition, interest accrues at the contract rate in the amount of $36.53 each

month based upon the NADA retail book value of the collateral.  Thus, the amount of $165.69

equals the initial monthly loss of value in the collateral plus interest on that value.  The contract

calls for payments in the amount of $205.00 per month.  Payments are owing from March 2004.

The plan of the debtor does not provide any payments to City-County until after the

eighth month.  City-County objects to the plan on the grounds that (1) the plan is not proposed in

good faith and not by any means forbidden by law, (2) the plan fails to make payments to City-
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County to provide adequate protection of its interest in the secured collateral, (3) the plan does

not meet the requirements of 11 U.S.C. § 1325(a)(5)(B)(ii).

ARGUMENT

Good Faith

The plan is not proposed in good faith because the debtor proposes to use the property of

City-County without making any payment during a period of at least eight months, while the

value of the property decreases.  No guaranty of payment is provided by the plan.  A Chapter 13

Plan must be "proposed in good faith and not by any means forbidden by law." 11U.S.C § 1325

(a)(3).

Payment of Secured Claim

The plan is objectionable because it does not provide value to City-County equal to the

amount of its secured claim, as required by 11 U.S.C. § 1325(a)(5)(B)(ii).  Section 1325(a) of the

Code provides that except as provided in subsection (b), relating to trustee or unsecured creditor

objections, the Court shall confirm a plan if the plan complies with the provisions of § 1325(a). 

Section 1325(a)(5) provides that the Court shall confirm a plan if:

(5) with respect to each allowed secured claim provided for by
the plan--

(A) the holder of such claim has accepted the plan;

(B)(i) the plan provides that the holder of such claim retain the
lien securing such claim; and

(ii) the value, as of the effective date of the plan, of property to
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be distributed under the plan on account of such claim is
not less than the allowed amount of such claim; or

(C) the debtor surrenders the property securing such claim to
such holder.

In this case, City-County has not accepted the plan.  In this case, the plan proposes that

City-County will retain its lien on the vehicle, but no payments will be made for at least eight

months after the filing of the case.  Compare, In re Green, 151 B.R. 501 (Bankr. D. Minn. 1993),

relating to valuation of the lien.  A promise of future payment, even with interest, does not have

the actual value of a present payment received or a guaranteed future payment or the present

delivery of property securing future payments.  The naked promise to pay does not provide actual

value.

Under the circumstances, City-County has little recourse but to object to confirmation on

the grounds that the plan does not protect City-County's secured interest as required by 11 U.S.C.

§ 1325(a)(5)(B)(ii).  See, In re Schyma, 68 B.R. 52, 66 (Bankr. D. Minn. 1985).  In order for a

plan to be confirmed, the value of the secured creditor's property interest must be protected

during the pendency of a Chapter 13 case.  Where a secured motor vehicle will decrease in value

during the course of a plan with payments to the secured creditor being deferred over objection,

the plan may not be confirmed.  In re Johnson, 63 B.R. 550 (Bankr. D. Colo. 1986).

Although In re Moses, 293 B.R. 711 (Bankr. E.D. Mich 2003), may be cited as authority

for a one-month delay in the commencement of payments post-confirmation, the Moses decision

was based upon a decision of the Central District of Illinois Bankruptcy Court, In re Walters, 203

B.R. 122 (Bankr. C.D. Ill. 1966), that adequate protection does not apply post-confirmation.  

City-County argues here that adequate protection applies from the time of filing and
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throughout the duration of the case, particularly when a secured creditor raises an objection.  In

an Eight Circuit decision involving a Chapter 12 Plan, which has requirements parallel to

Chapter 13 plans:

The confirmation requirements of § 1225(a) implicitly embody the
concept of adequate protection for a secured creditor’s claim.  See
also Farm Bankruptcy Guide ¶ 4.08[2][b], at 4-95 (“debtor’s good
faith obligation, and perhaps constitutional considerations as well,
will require that the creditor’s interest in its collateral be protected
at all times during the plan repayment period”). The lien retention
requirement itself is not met if payments under the plan to reduce
the principal amount of the claim will not keep pace with the
depreciation of the lien collateral. In re Borg, 88 B.R. 288, 292
(Bankr.D.Mont.1988). In addition, the requirement of adequate
protection is also contained in § 1225(a)(5)(B)(ii) and § l225(a)(6),
which require that the secured creditor receive payments under the
plan at least equal to the present value of its claim and that the
debtor will be able to make all those payments. In re Adam, 92
B.R. 732, 735 (Bankr.E.D.Mich.l988).

Abbott Bank-Thedford v. Hanna, 912F.2d 945, 951 (8th Cir. 1990).

The better and more authoritative view of plan requirements for secured claim treatment is that

the secured creditor is entitled to adequate protection of its secured position from the time that

the case is filed and thereafter when an objection is raised by the secured creditor.  The plan must

provide adequate protection and pay the lien value in order to meet confirmation requirements

after objection is made.

CONCLUSION

The plan of the debtor is not proposed "in good faith and not by any means forbidden by

law" when the plan projects no payments for at least eight months and provides no guaranty that

those payments will ever be received, even though the debtor will continue to use the secured
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collateral while it decreases in value.  The plan does not make payments to City-County to

provide adequate protection of the decrease in value of its secured collateral and pay the creditor

the value of its secured lien.  Accordingly, confirmation should be denied.

Dated:  August 12, 2004.

Respectfully Submitted,

/e/ Lee W. Mosher                                         
Lee W. Mosher
Attorney License Number 7570X
Davern McLeod & Mosher LLP
Suite 150
7500 Olson Memorial Highway
Golden Valley, Minnesota 55427-4872
Telephone 763-545-5600
Attorney for City-County Federal Credit
Union
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CERTIFICATE OF SERVICE

STATE OF MINNESOTA )
) ss.

COUNTY OF HENNEPIN )

Melissa M. Peterson of the City of Plymouth, County of Hennepin, State of Minnesota,
certifies under penalty of perjury that on August 12, 2004, she served the annexed

1. Notice of Hearing and Motion Objecting to Confirmation of Chapter 13 Plan;
2. Memorandum in Support of Motion Objecting to Confirmation of Plan;
3. Proposed Order Denying Confirmation of Plan; and
4. Certificate of Service.

on each person named below by mailing to each of them a copy thereof, enclosed in an envelope,
postage prepaid, and by depositing same in the mail at Golden Valley, Minnesota, directed to
each person at the address shown below.

Felicia N. Brown
Apartment 2
2825 Park Avenue
Minneapolis, MN 55407

Robert J. Everhart
Attorney at Law
708 Cleveland Avenue Southwest, #101
Post Office Box 120534
New Brighton, MN 55112

Jasmine Z. Keller
Chapter 13 Trustee
Suite 310
12 South Sixth Street
Minneapolis, MN 55402

U.S. Trustee
1015 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415

/e/ Melissa M. Peterson               
04\3\2\251652cos01.wpd



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

_____________________________________________________________________________

In re:
Case Number 04-43162-RJK

Felicia N. Brown,
Chapter 13 Case

Debtor.
_____________________________________________________________________________

ORDER DENYING CONFIRMATION OF PLAN
_____________________________________________________________________________

The above case came on before the Court on August 19, 2004, for hearing on

confirmation and the objection by City-County Federal Credit Union to confirmation of the

Chapter 13 plan of the debtor dated April 13, 2004.  Lee W. Mosher appeared on behalf of City-

County Federal Credit Union.  Other appearances were noted on the record.

Upon the motion and all files, records and proceedings herein.

IT IS HEREBY ORDERED, THAT:

1. Confirmation of the Chapter 13 plan dated April 13, 2004, is denied.

Dated: _______________________, 2004.
___________________________________
Judge of Bankruptcy Court

04\3\2\251652odcop01.wpd
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